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I.
A.

STATEMENT OF THE CASE

Nature ofthe Case

This case in its initial posture involved allegations by the lender, The Vanderford
Company, Inc. and Primary Residential Mortgage, Inc. (hereinafter collectively "Vanderford")
against the borrowers, Paul Knudson and his entities Austin Homes LLC and J.R. Development,
LLC (hereinafter collectively "Knudson"), and The Pines Townhomes, LLC ("The Pines"), a
joint venture comprising Knudson, Appellant herein, and the Respondents Richard 1. Greif and
Jody L. Greif (the "Greifs"). In its Complaint, Vanderford alleged claims of fraudulent
conveyance, breach of contract, and unjust enrichment, among others, relating to the use of loan
proceeds by Knudson and Greif in the development of certain real property located in Payette
County, Idaho. The Complaint was filed on December 28, 2001. In response, Knudson filed
cross-claims against the Greifs alleging, inter alia, fraud, breach of fiduciary responsibility,
conversion, and unjust enrichment. The Greifs cross-claimed against Knudson for
indemnification/contribution and counterclaimed against Vanderford for Slander of Title.

B.

Course of Proceediugs

After this matter was remanded from the Idaho Supreme Court for trial on all jury issues,
the parties attempted to settle their claims. As a result, by order of the district court, the parties
met to mediate the matter on October 14, 2008. At the conclusion of the mediation, the parties
believed that they had a final settlement agreement. They believed that they had agreement on
the material terms ofthe agreement and it was only necessary to work out the details of
implementation. However, after 10 months of trying it became obvious that there was not an
agreement on many of the material terms.
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It was understood at the time of the mediation that Knudson accepted the terms of the

mediation in that he agreed to dismiss his claims against the Greifs or to assign them to
Vanderford, and then Vanderford could either transfer them to the Greifs or dismiss them.
Vanderford and the Greifs would then be able to finalize the settlement.
Shortly after mediation, Knudson objected to the terms of the agreement negotiated by
the Greifs and Vanderford at mediation and therefore Knudson refused to both dismiss his claims
and to assign them to Vanderford. In spite of this problem, Vanderford and Greifs continued in
an attempt to reach an agreed to written settlement agreement implementing the mediated
settlement.
As a result of Knudson's refusal to assign or dismiss his claims so that the mediated
settlement could be implemented, on January 28, 2009 the Greifs filed a Motion to Enforce
Settlement and Dismiss Paul Knudson's Claims Under Rule 12(b)(6), LR.C.P. The Greifs'
motion was heard on March 23,2009, and the district court filed its Memorandum Decision and
Order granting Greifs' Motion and dismissing Knudson's claims on April 2, 2009. The final
Order granting the Greifs' motion was entered on April 20, 2009.
After motions for reconsideration were denied, Knudson filed his Notice of Appeal
appealing the district court's Order, on October 22, 2009.

C.

Statement of Facts
1.

The Complaint in this matter was filed December 28, 2001. R., Appeal

No. 31047, Vol. 2 pp. 1-59. 1

1 The Court's Order dated November 2, 2009, indicates "that the Appeal Record in this case shall be
AUGMENTED to include the Reporter's Transcript and Clerk's Record filed in prior appeal No. 31047." R. p.184.
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2.

The Appellant, Knudson and his entities, confessed judgment April 29,

2002. Id. at Vol. 4 pp. 592-98.
3.

Judgment Against Defendants Paul Knudson, Austin Homes LLC and J.R.

Development, LLC, filed May 1, 2002. Id. at pp. 599-603.
4.

The matter was mediated on November 7, 2003. The mediation was

unsuccessful.
5.

The matter was tried before a Jury in April 2004, with a jury verdict in

favor of Vanderford against The Pines, id. Vol. 5 pp. 820-23, and a judgment in favor of
Knudson against the Greifs. Id. at pp. 788-94. The trial court denied Greifs' claim for
slander oftitlel"negligent", id. pp. 796-99, and denied Vanderford's claims for judicial
foreclosure against properties titled in the name of the Greifs. Id. at pp. 801-806. The
district court failed to instruct on the remainder of Vanderford's claims. Id. pp. 744-87.

6.

With the exception of The Pines, all parties appealed or cross-appealed all

of the judgments and orders entered against them. Id. at pp. 807-14, 841-46, 851-60,
863-74.

7.

Vanderford's judgment against the Pines was not appealed, and therefore

was not affected by the decision of this Court.
8.

On appeal, this Court affirmed in part, and reversed in part. See

Vanderford Co. Inc. v. Knudson, 144 Idaho 547,165 P.3d 261 (2007).

References to the Appeal Record from Appeal No. 31047 will include "Appeal No. 31047" for purposes of
clarifying the location of the referenced document.
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9.

The matter was remanded to the Third Judicial District Court in May,

2008, and assigned to the Honorable Thomas J. Ryan, District Judge for trial on all jury
issues between and among Vanderford, Knudson and the Greifs. See id.
10.

By order of the district court, on October 14, 2008, the parties again

attempted to mediate the matter.
11.

At the conclusion of the mediation the parties believed that they had a

final settlement agreement. Knudsen's Motion to Augment #2, Ex. 6 (Affidavit of Christ
Troupis), 7 (Affidavit of Rick Greif), and 12 (Affidavit of Douglas J. Parry).
12.

On or about November 10, 2008, Knudson filed with the district court a

"Notice of Mediation Failure and Motion to Set Jury Trial Date." ld., Ex. 1. The issues
on this appeal by Knudson relate to whether an enforceable agreement was reached
among the parties at the mediation.
13.

Due to Knudson's refusal to go along with what was believed to be a

global settlement reached at the October mediation, on January 8, 2009, the Greifs filed
their "Motion to Enforce Settlement and Dismiss Paul Knudson's Claims Under Rule
l2(b)(6) LR.C.P." ld., Ex. 5.
14.

The Greifs' motion was heard on March 23, 2009, and the district court

filed its "Memorandum Decision and Order on Greifs' Motion to Enforce Settlement
Agreement & Dismiss Paul Knudson's claims Pursuant to LR.C.P. 12(b)(6)"
("Memorandum Decision and Order of April 2, 2009") against the Greifs on April 2,
2009. R. pp. 95-102. Judge Ryan found that there was no contract between the t1rree
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parties-Vanderford, Knudson, and Greifs-but that there was an agreement between
Knudson and Vanderford and one between Vanderford and the Greifs. ld. at p. 100.
IS.

"The Order Granting Greifs' Motion to Enforce Settlement & Dismiss

Paul Knudson Claims Pursuant to Rule 12(b)(6) LR.C.P." was filed April 20, 2009. ld. at
pp. 103-106.
16.

Knudson filed his "Notice of Appeal by Paul Knudson" ofthe District

Court's Order Granting Greifs' Motion to Enforce Settlement Agreement & Dismiss Paul
Knudson Claims on October 22, 2009. ld. at pp. 107-17.
17.

Knudson's appeal now before this Court is from the District Court's

"Memorandum Decision and Order Upon Greifs' Motion to Enforce Settlement &
Dismiss Paul Knudson's Claims Pursuant to Rule 12(b)(6), LR.C.P." of April 2, 2009,
and the "Order Granting Greifs' Motion to Enforce Settlement & Dismiss Paul
Knudson's Claims Pursuant to Rule 12(b)(6), LR.C.P." of April 20, 2009, dismissing his
claims against the Greifs. ld.
18.

The VanderfordiGreifmediated settlement agreement was never put in a

final written form agreed to and executed by the Parties as the Parties did not agree on
what was agreed to at mediation. See Argument, Section 6, infra.
19.

With Knudson's claims dismissed, the only remaining claims in this

matter were those between Vanderford and the Greifs. Therefore, on or about
November 10, 2009, the Greifs filed "Defendants Richard 1. Greif and Jody L. Greifs'
Motion to Dismiss All Remaining Claims Under Rule 12(b)(6) 1.R.C.P." on the grounds
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that the parties had entered into an agreement for global settlement of all claims, rights
and liabilities. Vanderford's Motion to Augment the Record, Ex. 3.
20.

The hearing on the Greifs' motion to dismiss all remaining claims of

Vanderford against the Greifs was held on December 1, 2009. Id. (request to augment
record with transcript of December 1, 2009 hearing).
21.

After reviewing the memoranda on file and hearing oral argument, the

district court did not grant the Greifs' motion, but instead ordered Vanderford and the
Greifs to return to mediation before Justice Trout, finding, in essence, that there was no
agreement: "It became apparent at the hearing that the parties needed the assistance of a
mediator to address their differences regarding the exact terms of their settlement
agreement." Vanderford's Motion to Augment the Record, Ex. 2.
22.

As a result, by ''Mediation Order" dated December 3, 2009 the Court

ordered Vanderford and the Greifs to further mediation, which mediation took place
before Justice Trout on February 4, 2010. !d., Ex. 1 and 2.
23.

Vanderford and Greif spent most of the day trying to resolve their

differences on the understanding ofthe terms of the mediated settlement, and in the
alternative, to work out and agree to a settlement on any agreeable terms. The parties
could not agree. The mediation was a failure. Justice Trout filed a "Mediation Report"
with the district court on March 15, 2010 which stated that the parties "did not resolve or
reach a settlement". Id.
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II.

ISSUES PRESENTED ON APPEAL

A.

Whether There Was an Enforceable Mediated Agreement Reached Between
All Parties-Vanderford, Knudson, the Greifs, and State Farm-at the
Mediation on October 14, 2008.

B.

Whether the Third Judicial District Court Erred in Granting Greifs' Motion
to Enforce the Settlement Agreement Against Paul Knudson and Dismiss All
ofRis Claims Pursuant to Idaho Rules of Civil Procedure 12(b)(6).
III.

A.

ARGUMENT

A Settlement Agreement in Principle, Absent a Meeting of the Minds on All
Material Terms, Does Not Create an Enforceable Contract.

"[A1contract must be complete, definite and certain in all its material terms, or contain
provisions which are capable in themselves ofbeing reduced to certainty." Kohring v.
Robertson, 137 Idaho 94, 99, 44 P.3d 1149, 1154 (2002)(quoting Giacobbi Square v. PEK
Corp., 105 Idaho 346, 348, 670 P.2d 51, 53 (1983) (citations omitted) (emphasis in original)."
Where parties to a settlement agreement agree in principle, but do not consent to all material
terms, an enforceable contract is not created. See Lawrence v. Hutchinson, 146 Idaho 892, 900,
204 P.3d 532, 540 (Ct.App. 2009) (finding no enforceable contract had been created where the
parties agreed in principle to a settlement and to work out the details later, but could not
ultimately come to a meeting of the minds on the details) (citing MIF Realty L.P. v. Rochester
Assoc., 92 F.3d 752, 756 (8 th Cir. 1996) (concluding that continued proffer of changing
settlement agreements indicated that "parties' irritiaJ belief that they had agreed to the material
terms of a settlement was mistaken"».

B.

Mediation.

After six years ofJitigation, one trial and two appeals to the Idaho Supreme Court, the
Court directed, and the parties agreed, that one more attempt be made to mediate the dispute in
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this matter. Under the direction of the Court, the matter was to be mediated by Justice Linda
Copple Trout. On October 14, 2008, the parties met for the purpose of working out and agreeing
to a final settlement that would conclude the entire litigation including all of Knudson's claims
against the Greifs. The Greifs' primary concern during the mediation was the resolution of
Knudson's claims against them. The Greifs' position was that they would only agree to a
settlement if it terminated all claims of all parties against all other parties. Release of Knudson's
claims was an essential component to the settlement agreement. See Knudson's Motion to
Augment #2, Ex. 7 (Affidavit of Rick Greifin Support of Defendant's Motion to Enforce
Settlement Agreement dated January 7, 2009 ("Greif Af£") at ~~ 3 and 6).

C.

The Mediated Settlement.

After nearly a full day of mediation, the parties agreed that a final settlement had been
reached on the general terms of the agreement. The details were to be worked out among
Vanderford and the Greifs. Knudson also agreed to the general terms of the agreement. See
Vanderford's Motion to Augment the Record, Ex. 4 (Affidavit of Douglas Parry in Support of
Vanderford's Memorandum in Opposition to the Greifs' Motion to Dismiss Under Rule 12(b)(6)
LR.C.P. ("Parry Aff."». However, Knudson's agreement was with Vanderford. He had agreed
with Vanderford to either join in the universal settlement or to assign his claims against the
Greifs to Vanderford and Vanderford would then settle all ofthe claims against the Greifs. Id. at
~~

4-7.
After Justice Trout and the parties separately believed they had reached a joint settlement

agreement, Justice Trout met together with Vanderford and Knudson and reviewed the agreed to
terms. After reading the terms, she asked if Vanderford agreed. Vanderford answered in the
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affirmative. She then asked Knudson specifically whether he agreed to the settlement terms. In
response Knudson stated that he understood the terms of the settlement agreement and that he
agreed to be a party to it "ifit worked for Vanderford. I have committed to settling my
obligations with Vanderford." He further stated, "Vanderford was the one who has lost
everything on this deal and I only want to see that Vanderford gets what is fair." [d. at ~ 16.
At the mediation, the Greifs agreed to convey to Vanderford subject to the existing
mortgages, all of The Pines Townhomes and all of the Quail Cove properties that had been
transferred to them either by The Pines or by Knudson or one of his entities with the exception
that the Greifs would retain ownership of certain identified properties. In consideration,
Vanderford would release all of its claims against the Greifs and, as agreed with Knudson,
release all of his claims against the Greifs and to pay to the Greifs $250,000. Parry Aff., Ex. 15;
Greif Aff., Ex. 2.
On the basis of these terms, the Greifs agreed, and the parties left the mediation believing
that they had agreed to the necessary terms of a binding settlement agreement. Greif Aff., Ex. 2;
Parry Aff., ~ 4.
Specifically, the following four points were agreed to according to the notes kept by
Justice Trout:
1.

Vanderford to pay Greif $100,000 within 30 days of
signing the settlement agreement - preferably by
December 1, 2008.

2.

Another $150,000 payable by June 1,2009.

3.

Vanderford would have one year within which to refinance
the properties.

4.

The parties said that they would be able to work out the
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issues of the day-to-day operations of the properties to be
transferred.
Greif Aff., Ex. 5.
All of these dates were dependent on Vanderford and the Greifs signing a settlement
agreement and Vanderford being able to extinguish Knudson's claims against the Greifs or
assign them to the Greifs. Soon after mediation, Vanderford began drafting the settlement
agreement consistent with its understanding of the terms agreed to at mediation. On
December I, 2008, Vanderford conveyed bye-mail to the Greifs the first draft of the Mediated
Settlement Agreement.

D.

Vanderford's Agreement With Knudson.

On April 19, 2002, Knudson confessed judgment in this case in favor of Vanderford in
the amount of $609,043.30 plus interest accruing thereon and attoruey's fees. Judgment on his
Confession was entered on May 2,2002. R., Appeal No. 31047, pp. 592-98. In satisfaction of
that Judgment, Knudson agreed to assign to Vanderford all of his assets previously pledged to
Vanderford and to include his claims against the Greifs. Knudson further agreed to convey to
Vanderford his interest in The Pines and iu The Pines and Quail Cove properties including his
interest, in those properties held in the names of the Greifs, and to join in any settlement
Vanderford might reach with the Greifs so long as the settlement included a release of all claims
the Greifs may claim against Knudson. See Parry Aff., Ex. 18 (March 4,2009 Draft Settlement
Agreement).
In exchange, Vanderford agreed to a full release of all of Knudson's debts, liabilities, and

deficiencies due Vanderford. Vanderford further agreed to release to Knudson a building lot and
continue forbearance on collection of the equipment notes and to pay the existing contractor
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claims so that Knudson could continue his residential construction business. See id., Ex. 25 (C.
Troupis letter to D. Parry, dated May 18, 2009).

E.

Knudson Reneged on His Agreement with Vanderford.

Within ten days ofthe mediation, Knudson began to have second thoughts concerning his
agreement with Vanderford to cooperate and facilitate the settlement between Vanderford and
the Greifs. On or about October 23,2008, Knudson notified Vanderford that he would not sign
the settlement agreement as he had previously agreed. His e-mail read:
Kenneth, the longer I think about the proposed settlement, the less
I like it. I understand that from PRMI's [Principal Residential
Mortgage, Inc.] position.
I want the following: The 2 Parker units, Maple Street and Castro
are to be deeded to Susan Williams (for her investment in Quail
Cove and the kids investments in labor on landscaping).
Reasoning, Greifs have NO investment in any of these units other
than use of credit. Paul has $22,948.00 (see Pines 1998) plus
remodeling labor. Rick has Zero invested, he refinanced out all of
his investment. Maple Street belongs to Austin Homes LLC, all
equity was received as a down payment on a new home sale in
Quail Cove. Quail Cove 9-2 (Castro), Paul has $8,000.00 invested,
Rick has Zero invested but credit. Rick has been collecting the
cash flow since 1999, (over 8 years) at my expense.
I want the settlement to state: That due to the intentional acts of
Richard I. Greif; PRMI has been damaged in excess of
$1,680,000.00 in their dealings with The Pines Townhomes LLC
and the Reyna property, Greifs are surrendering 31 units to PRMI
to settle these damages. Whereas Paul Knudson personally
guaranteed PRMI against damage in dealing with The Pines
Townhomes LLC and Reyna property, and further guaranteed
PRMI by providing Bishop Ranch Subdivision as additional
collateral, and, Whereas Greifs have been found to have unjustly
enriched themselves at Paul Knudsons [sic] expense and, Paul
Knudson has further claims on 58% of The Pines Townhomes
LLC, Paul Knudson agrees to convey all of his claims against
Greifs et.al [sic], to PRMI to settle these damages caused by
Richard I. Greif, as long as Greifs agree to convey 2 Parker Units,
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Maple Street and Castro (Quail Cove Lot 9-1) to Paul Knudson or
assigns. Greifs shall also return Paul Knudson's $117,000.00 per
Rick's confession dated Dec. 2001 (Exh PI57). Paul is also to
receive the 58% depreciation due for 2006, 2007 and 2008 so that
Paul can amend his tax returns to eliminate the IRS Tax judgment
he owes.

My position is simple, If I have to go to Zero from 58% and
hundreds ofthousands invested, then Rick must also go to Zero
from 42% and $50,000 invested. Otherwise, its not business, Its
PERSONAL.
I am ready for trial. My claims are personal against Rick.
Paul
Parry Aff., Ex. 1. In addi lion to stating his position that he would not cooperate unless changes
were made to the terms of the mediated agreement, Knudson outlined in his e-mail what those
terms would have to be. Knudson's proposed terms set forth in the second and third paragraphs
of his e-mail were completely contrary to the terms agreed to at the mediation.
Vanderford responded stating that it would continue to work for the mediated settlement.
At this point we are not able to deal with your concerns or
demands in the way that you suggest in your document of
October 23,2008. Ifwe are able to continue working the
settlement as laid out last week in our mediation discussions,
PRMI is going to continue to act in good faith and make the
settlement work, bring this ordeal to a conclusion. If that is
unsuccessful, we will see what new options may be available to us,
but only at that time.
Knudsen's Motion to Augment #2, Ex. 11 (e-mail from K. Knudson to P. Knudson dated
October 24, 2008).
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During the next few weeks there were continuing discussions between Vanderford and
Knudson in an attempt to obtain Knudson's cooperation in such a way that a settlement of this
matter would be possible.
On November 10, Knudson filed his "Notice of Mediation Failure" claiming that there
was a "failure of mediation to accomplish a fair, ajust, or an equitable settlement offer between
Mr. Knudson and Rick Greif...." Knudsen's Motion to Augment, Ex. 1. Notwithstanding the
Notice of Mediation Failure, Vanderford continued to believe that Knudson would enter into a
separate agreement with it so that Vanderford could meet Greifs' requirement of mediating the
dismissal of Knudson's claims against them. See Parry Aff. at ~~ 36, 41 and Ex. 18.
On November 13, 2008, Vanderford gave Knudson an ultimatum - he either voluntarily
signed on a global settlement or Vanderford would commence execution on its judgments,
foreclose on its deeds of trust and notes and proceed against all of Knudson's assets:
Joseph [President of Vanderford] and I have made the business
decision to proceed to the settlement negotiated at the mediation.
At this point, I see that you have one of two choices before you:
- You can voluntarily sign onto the global settlement that
we proposed herein. We take all secured assets and fully release
you from all liability for deficiency and thereby grant yourself a
fresh start, or
- We execute on our judgment and proceed against all of
your assets and claims against the Greifs so that we can complete
the contemplated settlement.

Knudsen's Motion to Augment #2, Ex. 4 (e-mail from K. Knudson to P. Knudson dated
November 13, 2008).
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In response to this ultimatum, Knudson indicated that he was intending to go along with
the settlement but he was trying to get "Rick [Greif] to sweat a little," and "to sweeten the pot for
Paul." But, he did ask for a draft of the settlement between him and Vanderford.
Kenneth, send the draft copy so I can input, BUT spread the rumor
that Paul is fighting you to go to trial, as I have a proposal in
Rick's hands that he needs to sweeten the pot for Paul for Paul to
go along otherwise, Paul wants his day in court. I will settle with
you, as long as my subs are taken care of, etc. as we discussed, but
I want Rick to sweat a little. You will have your power to settle
without me, i.e., you will own my position in the.1awsuit. Just
note, I will NEVER settle with Rick for less than justice, you may
do as you need for business decisions, you will have my lawsuit
position, my voluntary negotiated settlement, I will not be a party
to the final lawsuit resolution only you and Greifs. But don't let
Rick be un-pressured, let him sweat, think game of "chicken."
Hey have a little fun with it, we paid dearly for the "experience."
Anyway, get me the copy so I can get settled, Thanks. Paul.
[d. (email from P. Knudson to K. Knudson dated November 15, 2008). At that point Vanderford

believed that a settlement along the lines of the mediation was possible and began drafting a
separate settlement agreement between Vanderford and Knudson.
On or about March 4,2009, in hopes of resolving the issues with Knudson, Vanderford
provided to Knudson a draft settlement agreement between Vanderford and Knudson. This
proposal provided inter alia for Vanderford's help to Knudson to continue his construction
business as explained above in exchange for Knudson assigning to Vanderford all of his and his
business entities' claims against the Greifs. Knudson rejected the proposal. See Parry Aff. at
~41.

With this failure, Vanderford began the process to foreclose on Knudson's properties
whose notes were in default and to obtain a final certified judgment against Knudson on his
Confession of Judgment and to obtain a final certified judgment against The Pines Townhomes,
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LLC on the jury verdict obtained August 26, 2004 in the amount of$153,177.49 plus costs and
fees in the total amount of$368,535.59, for a final judgment of$521,713.08. R., Appeal No.
31047, pp. 820-23. The Knudson 2002 Judgment was finaIly certified on June 22,2009, in the
amount of $866,969.39 plus recoverable attorneys fees to be determined later. See Parry Aff. at
~

42; see also R., Appeal No. 31047, pp. 599-603.

F.

Unsuccessful Attempts by Vanderford and the Greifs to Resolve Conflicts in
the Understanding of Material Terms and to Obtain an Agreement on the
Mediation Settlement Have Proven That There Was No Meeting of the
Minds.
1.

Disagreement on the terms of the first mediation agreement draft.

Soon after Mediation and on the basis of the agreed to settlement, Vanderford began
drafting the settlement agreement consistent with Vanderford's understanding ofthe agreed to
terms. On December 1, 2008, Vanderford conveyed the first draft of the Mediated Settlement
Agreement to Greifs' counsel. See Parry Aff., Ex. 3 (VanderfordlGreifDraft Settlement
Agreement, dated November 25, 2008).
As important as terminating Knudson's claim was to the Greifs was Vanderford's need to
allow it 12 months in which to refinance or sell to third parties the 31 properties that were being
conveyed to Vanderford and to be able to close on these properties separately as each was
refinance or sold Vanderford represented over and over again during mediation that this was a
material term of the settlement. Tr. of December 1, 2009 hearing, (p. 15, LL.l-15, and p. 16, LL.
8-13) (included as part of Vanderford's Motion to Augment the Record); see also Parry Aff., ~
30 and Ex. 13. And this term was agreed to at mediation. See Parry Aff., Ex. 3. Hence, the 12
months within which to refinance the properties, and that the second payment was not due until
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what was believed to be six months after the settlement was signed and became effective. See
Greifs Aff., Ex. 5; Parry Aff. at ~~ 30 and 34 and Ex. 13.
Consistent with Vanderford's understanding ofthe agreed to terms providing for a year
for Vanderford to complete the refinance or sale of the properties, the following terms were
included.in of the first draft settlement agreement dated November 25,2008:
1.1
R - J Investment, as Guarantor, shall execute separate
Warranty Deeds respecting the 12 Quail Cove Townhomes, the 19
Pines Townhomes (the "Townhomes"), and the Lot 8 Pines
Parking Lot in favor of Primary Residential Mortgage, Inc., as
Grantee. R - J Investment shall deposit the Warranty Deeds in
escrow with the Escrow Agent jointly designated herein by the
parties. The Escrow Agent shall not record or release any
Warranty Deeds pending refmance or sale of each Townhome by
Vanderford.

1.4
Record title to the Townbomes shall remain in R - J
Investment to secure performance of Vanderford's financial
obligations to the Greifs as set forth in Section 2 of this
Agreement. The Warranty Deed respecting each Townhome shall
be recorded by the Escrow Agent only upon the release ofR - J
Investment, from the principal mortgage indebtedness on that
specific Townhome.

1.6
Vanderford shall either sell or refinance the Townhomes
and obtain a release of all obligations of the Greifs associated with
the Townhomes not later than December 1, 2009. Any Warranty
Deeds remaining in escrow as of December 1, 2009, shall be
recorded by the Escrow Agent and the Escrow Agent shall close
the escrow not later than December 8, 2009.

2.2
Vanderford shall pay the remaining $150,000.00 to the
Greifs as each Townhome is refinanced or sold, pursuant to the
following terms:
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a.
Vanderford shall give written notice to the Greifs
and to the Escrow Agent of its election to release a Townhome for
refinance or sale and shall deposit funds in the sum of [$4,687.50]
with the Escrow Agent for each Townhome to be released.
b.
As part of the closing of the refinance or sale of a
specific Townhome, the Escrow Agent shall record the Warranty
Deed to each Townhome released and shall remit to the Greifs the
$5,000.00 attributable to each released Townhome.
c.
On June 1,2009, Vanderford shall deposit with the
Escrow Agent all amounts still owing to the Greifs under the
Settlement Agreement, irrespective of whether Vanderford has
sold or refinanced the Townhomes, and the Escrow Agent shall
remit such amounts to the Greifs.
Parry Aff., Ex. 3.
In January, the Greifs responded to the draft with a proposal that ignored many of the

agreed to mediated provisions as evidenced in Justice Trout's notes and suggested the parties
should "simplify the settlement considerably by dealing with it as a simple real estate closing and
do everything at once." The new terms proposed by the Greifs included the following:

2.
The primary problem with this agreement is that it calls for
Vanderford to take over management of the rental properties
before the deeds of trust on which Greifs are the obligors are paid
off. Greifs are not willing to give up control ofthe management of
the rentals prior to the payoff of the deeds of trust because of their
concerns about their credit.
3.
A solution to the above problem would be to maintain the
status quo on the properties until Vanderford can come up with all
of the consideration (which is the downpayment and the
refinance/payoff of the deeds of trust). The transaction is
relatively simple - Greifs are transferring their interest in the
properties in exchange for $250,000. We should not treat it as an
installment or contract sale because that unduly complicates the
transaction. When the parties are ready to fully perform, the
transfer can be closed. . . .
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4.
To solve Vanderford's problem, we propose to eliminate
Vanderford's downpayment and defer the entire $250,000 payment
to the date agreed upon for refinance or payoff of the deeds of
trust, which was June 1,2009.... The only closing date will be
when Vanderford has deposited the funds necessary to complete
the transaction, which is on or before June 1,2009. Until then,
Greifs continue to have title and beneficial ownership of the
properties.
Vanderford's Motion to Augment the Record, Ex. 5. (Vanderford-Greif Settlement Agreement
[IJssues attached to e-mail from C. Troupis to D. Parry, dated January 7,2009, attached as Ex. 4
to Second Affidavit of Christ T. Troupis in Support of Motion to Dismiss All Remaining Claims
Under Rule l2(b)(6), LR.C.P. ("Troupis Sec. Aff.")).
Vanderford did not accept the revisions which shortened the takeout period from
December 1,2009, from 12 months to 5 and required that all properties be closed in one
transaction on June 1,2009. The option to refinance the properties one or more at a time within
12 months to complete the transaction was material to Vanderford's agreement.
For the next ten months, Vanderford and the Greifs attempted to work out a settlement
based on the terms agreed to at mediation with terms that would compensate for Knudson's
refusal to abide by his settlement agreement with Vanderford. As time went on, economic
conditions changed beginning with the collapse of the real estate market soon after the
mediation. What was do-able in October of2008 now became more and more economically
unfeasible.
Throughout this time period, the Greifs continued to remind Vanderford that they agreed
with the settlement, because they understood that Vanderford settled with Paul and was able to
include elimination of all of his claims. See Parry Aff. at, 44, Ex. 20.
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We were not part of Vanderford's settlement with Paul
Knudson, but, the fact that Vanderford settled with Paul and was
able to include elimination of all of his claims in its settlement with
the Greifs was not just a material consideration for Greifs'
settlement with Vanderford, but the major reason for the
settlement. We want to enforce the entire settlement package. So,
if and when Paul's claims are dismissed, the settlement can go
forward and the Greifs will perform by selling the properties to
Vanderford as we have agreed.
Parry Aff. at Ex. 20 (C. Troupis letter to D. Parry dated March 11,2009).
Our primary concern during the mediation was the
resolution of Paul Knudson's claim. We advised Justice Trout that
any settlement we reached had to include the elimination of all of
Paul Knudson's claims. During the exchange of various setthiment
offers in the mediation, Justice Trout advised us that the offers of
settlement we were receiving from Vanderford included the
elimination of all of Paul Knudson's claims, and that Vanderford
had advised her that Vanderford had authority to settle not only its
own claims, but those of Paul Knudson as well.
Parry Aff., Ex. 12.
Vanderford and the Greifs continued to explore ways in which Knudson's claims could
be extinguished and the settlement could be consummated. Simultaneously, Vanderford began
its efforts to foreclose on Knudson's property and his interest in the properties held in the name
of the Greifs, and execute on his interest in The Pines Townhomes, LLC, and his claim for unjust
enrichment against the Greifs.
The Greifs also began their efforts to eliminate Knudson's claims as an issue. On
January 7, 2009, the defendants Richard I, Greif and Jody L. Greif filed their Motion to Enforce
Settlement Agreement and to Dismiss Knudson's Claims under Rule 12(b)(6), LR.C.P. On
April 20, 2009, the Court entered its "Order Granting Greifs' Motion to Enforce Settlement
Agreement and Dismiss Paul Knudson Claims Pursuant to LR.C.P. 12(b)(6)." Parry Aff. at ~ 46,
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Ex. 21. In granting the Order, the District Court relied upon the finding that Knudson had
entered into an agreement with Vanderford, that included as assignment of all of Knudson's
claims.

2.

Disagreement on the terms of the second mediated draft.

Early in May 2009, Vanderford provided to the Greifs the second draft of the settlement
agreement based on the mediated settlement and on the Greifs' concern as outlined in their
January 7, 2009 response to Vanderford's first draft of the agreement and terms that had been
discussed during the intervening four months. See Parry Aff., Ex. 24 (Draft Settlement
Agreement dated April 30, 2009).
The material terms ofthe refinancing or the sale of the properties to third parties included
the following. These proposed material terms represented Vanderford's agreed to terms at the
mediation as modified by agreement between the Greifs and Vanderford.
1.1
R - J Investment, as Grantor, shall convey the Settlement
Properties to Vanderford or its assign by executing separate
Warranty Deeds respecting the 12 Quail Cove Townhomes, the 19
Pines Townhomes, 2 Vacant Lots, Lots 11 and 12, and Lot 8 The
Pines Parking Lot in favor of Primary Residential Mortgage, Inc.,
or its assign, as Grantee, and by depositing the Warranty Deeds in
escrow with the Escrow Agent jointly designated herein by the
parties. The Escrow Agent shall not record or release any
Warranty or Quit Claim Deeds relating to the Settlement Properties
pending refinance or sale of each Settlement Property by
Vanderford, as set forth in Paragraph 2.3, and the recording ofthe
Deeds of the Vacant Lots Properties and the Parking Lot Property,
as set forth in Paragraph 2.4. This escrow procedure is intended by
the parties to allow for the orderly refinance or sale of the
Settlement Properties while protecting the Greifs' credit history
during the transition oftitle.

1.2
The Greifs, as Grantors, shall execute a Separate Quitclaim
Deed respecting each of the Settlement Properties in favor of
Primary Residential Mortgage, Inc., or its assign, as Grantee. The
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Greifs shaH deposit the Quitclaim Deeds in escrow with the
"Escrow Agent" designated by the parties. The Escrow Agent
shaH submit for recording the Quitclaim Deed as provided herein.
On behalf of the Pines Townhomes, LLC, Rick Greif as member
shall execute a Quitclaim Deed respecting all the Settlement
Properties in favor of Primary Residential Mortgage, Inc.,
Grantees.

1.4
Record title to the Settlement Properties shall remain in
R - J Investment to secure performance of Vanderford's financial
obligations to the Greifs as set forth in Section 2 of this
Agreement. The Warranty Deed and Quit Claim Deeds respecting
each Settlement Property shall be recorded by the Escrow Agent
only upon the release of R - J Investment, from the principal
mortgage indebtedness on that specific Settlement Property.

1.6
Vanderford shall either sell or refmance the Settlement
Properties and obtain a release of all obligations of the Greifs
associated with the Settlement Properties not later than
June 1,2010. Any Warranty Deeds remaining in escrow as of
June 1,2010, shall be recorded by the Escrow Agent and any
amounts remaining in the Escrow Account as of June 1, 2010, shall
be released to J - R. Investments, Inc., and the Escrow Agent shall
close the escrow not later than June 8, 2010.

2.1
Not later than June 1,2009, Vanderford shaH deposit the
sum of $250,000.00 with the Escrow Agent. The Escrow Agent
shall remit these funds to the Greifs as set forth below:
2.2
The Escrow Agent shaH remit $100,000 of the Escrow
Funds to the Greifs within five (5) business days after giving
written notice to all parties that the Warranty Deeds, Quitclaim
Deeds, and Trust Deeds identified in Section 1 of this Agreement
have been received by the Escrow Agent. The remaining $150,000
of the Escrow Funds shall be remitted prorate at the rate of
$4,838.71 as each Lot is refinanced or sold by Vanderford.
2.3
As each Settlement Property is refinanced or sold by
Vanderford or its assigns, the Escrow Agent shall, as part ofthe
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closing of the refinance or sale of a specific Settlement Property,
record the Warranty and Quit Claim Deeds to each Settlement
Property released and shall remit to the Greifs on the Escrow
Account the $4,838.71 attributable to each released Settlement
Property, less any amounts necessary to obtain the release of all
delinquent tax liens, judgment liens, or other encumbrances upon
the Townhome being released.
[d.

First bye-mail from Greifs' counsel, the Greifs responded to Vanderford's second draft
with the following objections:
Rick agrees to open escrow and get the properties conveyed to
Vanderford per the terms of our original agreement, which requires
Vanderford to take Rick and Jody off of all of the loans as to all of
the properties they are conveying to Vanderford. My clients will
only complete this transfer as an all-or-nothing deal. They will
not agree to a piecemeal conveyance of one parcel at a time out
of escrow. But he will sign all of the quitclaim deeds, provide
copies ofthe tenant agreements, and deposit these in escrow, and is
prepared to close on the entire deal as soon as Vanderford is ready
to perform by arranging to take out all of the loans. (Emphasis
added.)
1.
2.

Escrow may be opened at Alliance Title immediately.
Closing may occur on June 1,2009 upon the following
conditions:
a.
b.

Vanderford deposits $250,000
Greifs deposit executed deeds to all properties
except Castro, Maple, and 2 Parker properties and
will provide copies of all tenant agreements.

d.

Vanderford pays off all loans currently outstanding
against Greif properties except properties retained
by Greifs

Parry Aff., Ex. 25.
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In an attached letter from R. Greif to T. Troupis, Rick Greif expressed his feelings
concerning the terms of the April 30, 2009 draft as follows:

In response to Doug Parry's letter, I was not a party of any lunch
meeting that took place prior to Paul's motion to set aside the
mediation. From Mr. Parry's letter it's obvious he believes that
you negotiated with them a new settlement agreement. Different
than our mediation in October of 2008. As you elaborated in your
response letter back to Vanderford, you were not authorized on my
behalf or Jody's behalf to make any changes to the October
mediation. I believe the mediation in October was crystal clear!
Vanderford knew the agreement, the Greifs knew the agreement
and most important Justice Trout knows the agreement. I believe
the lunch meeting with you Christ, appears to be an attempt by
Vanderford to cloud up the mediation in October enough to cause
doubt in the minds ofthe court. It is apparent from Mr. Parry's
letter, the first sentence of item #1; Vanderford mediated a
settlement in October they knew they couldn't perform.
Further, Mr. Greif states his "crystal clear" recollection of the agreed to mediated terms:
I will attempt to refresh Vanderfords memory. $100,000 would be
paid 30 days from mediation date and an additional $150,000
would be paid by June 1, 2009. The Greifs would retain the 2
Parker properties, the Maple St. property and the Castro property.
By June 1 st Vanderford would payoff all underlined
mortgages ou the remaining 31 properties. Greifs would turn
over all rental agreements with tenant phone numbers and turn all
the deposits over to Vanderford at closing. It is as simple as that.
Parry Aff., Ex. 27 (emphasis added).
These "recollections" are not consistent with Justice Trout's notes on material terms.
Obviously, the agreed to terms were not "crystal clear!" to the "Greifs" [sic]. For example:
Greif Claims:

"$100,000 would be paid 30 days from mediation
date."2 Parry Aff., Ex. 20.

2 In an e-mail fromC. TroupistoD. Parry, dated October 20, 2009,Mr. Troupis set forth some of the agreed to
terms. He also represented that: "Over a year ago, my clients entered into a settlement agreement with Vanderford.
Vanderford agreed to pay the Greifs $250,000 ($100,000 within 30 days of signing a settlement agreement and
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Justice Trout's Note:

"Vanderford to pay Greifs $100,000 within 30 days
of signing the Settlement Agreement, preferably by
December 1." Greif Aff., Ex. 5.

Greif Claims:

"By June 1st Vanderford would payoff all
underlined [sic] mortgages on the remaining 31
properties." Parry Aft: Ex. 28.

Justice Trout's Notes:

"Vanderford would have 1 year within which to
refinance the properties." Greif Aff. Ex. 5.

The agreement was that if all ofthe 31 properties had not been sold or refinanced within the year
of the signing of the agreement, those still in the name of the Greifs would remain Greifs
properties and Vanderford would disclaim any interest in them. See Parry Aff., Ex. 3 (Draft
Settlement Agreement dated November 25,2008) and Ex. 23 (Escrow Instructions May 18,
2009).
Further, Greif gives his response to Vanderford's second draft of the settlement
agreement dated April 30, 2009. It is a new proposal that does not contain the agreed to terms.
The Greifs increased the dollar amount to be paid to the Greifs by Vanderford to $350,000; not
the $250,000 agreed to.
Response to Vanderford Piece Meal Offer

Christ, the only way I would be a party to a piece meal transaction
would be as follows:

1.
$350,000 would be paid into escrow by June 1,2009.
$150,000 to be released at closing, $5,000 of the remaining
$200,000 balance to be released as each home is sold. The balance
of the $200,000 is due and payable by December 31, 2009 and all
remaining properties to be paid of by December 31, 2009.
2.

RJ Investments will continue to be the property manager on

$150,000 payable by June 1,2009:· Troupis Sec. Aff., Ex. 2 (C. Troupis letter to D. Parry, dated October 20,2009.
(emphasis added).
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the properties. Retain all deposits and pay all bills. There will be a
monthly accounting to Vanderford. RJ Investments will be paid a
10% management fee on the properties and 25% fee of the first
initial setup of a new tenant. All lawn maintenance and vendors
will remain the same. Any changes will be at the discretion ofRJ
Investments.
3.
ReMax Tri-Cities, LLClRick Greifwill be the listing agent
on the properties for Vanderford. Nobody knows these properties
better than I do.
Parry Aff., Ex. 28.
The agreement had always been a "piece meal transaction." Vanderford had one year
within which to purchase and refinance or sell the properties and pay off the mortgages. As each
property was sold the Greifs would convey the properties by warranty deed to Vanderford or its
designee.
Then the Greifs presented their counteroffer:

Offer to Vanderford
1.
Rick &Jody Greifwill pay Vanderford $150,000 thirty
days from acceptance of this offer to walk away from the lawsuit
and release any liens on all the properties including lots #11 & #12
and lot #8, the parking lot.
2.
In the highly unlikely event that Paul Knudson wins his
appeal with the Supreme Court Vanderford will indenmif'y the
Greifs for the $150,000 against Paul Knudson.
If Kenneth Knudson and Vanderford would like to make a
3.
different offer, feel free to contact me or Christ Troupis.
Finally Mr. Greif concludes:

As I said in the start of this letter, it is crystal clear in my mind
what the mediation settlement was in October and I believe
that it is also crystal clear in Jnstice Trout's mind what the
mediation results were. Make no mistake; the above response
to Vanderford's piece meal offer and my offer back to
Vanderford in no way changes my position on the October
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mediation settlement. If any of the above mentioned offers
with the exception ofthe October mediation don't come to
fruition I like my chances back in court.

ld. (emphasis added in the original).
In response, Vanderford explains the economic conditions making the Greifs' proposal

impossible. As understood at mediation, Vanderford would need a year to either sell or
refinance the properties, or release its interest on the individual properties which it could not sell
or refinance. And opined:
If this is what the Greifs are changing the settlement agreement to,
then I guess Paul wins.

Parry Aff., Ex. 26.
Vanderford's response continues:

1.
It was an all or nothing deal, but we agreed that the
closings would take place as soon as Vanderford could refinance or
sell the properties. Otherwise, Vanderford would not be able to
perform. As both Keuneth and I explained to you, Vanderford
does not have liquid assets available to take the Greifs out on the
mortgages of all of TIle Pines Townhomes properties on June 1,
2009. As we discussed, the closings would have to be spread out
over a year. Vanderford will take the Greifs off of all of the loans
as to all of the properties, but only as Vanderford can either
refinance or sell each property. That was part of the deal all along.
2.
Vanderford's concession to Greifs' fears that Vanderford
would leave the Greifs holding the bag was the agreement to put
$250,000 in escrow on June 1,2009. You stated that you believed
that would be enough to protect the Greifs.
3.
Vanderford will not be able to refmance or sell any of the
properties based on quitclaim deeds. The Greifs have got to give
Vanderford warranty deeds on all the properties that are in their
names and quitclaim deeds for the properties which are still in the
name of the LLC.
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4.
You are correct, all parties will execute and place general
releases in escrow on June 1, 2009. However, there is no
reservation of right and Vanderford will not agree to indemnify the
Greifs against Paul Knudson's claims. Ifwe do settle on June 1,
Vanderford will not aid Paul Knudson on his appeal nor at re-trial.
Vanderford will, of course, have to respond to any subpoena.

Id.
Greifs' new proposal ignored many of the mediated settlement terms and due to the
economic downturn the proposal that Vanderford buy all ofthe properties and refinance or sell
the properties immediately was not then a viable option and, to Vanderford's recollection, it
never was part ofthe agreement. This so-called "piece meal offer," was the agreement discussed
and accepted at the mediation.
Paul was right. After seven months it appeared there was no agreement, and at best
there was a misunderstanding as to material terms of the mediated agreement.

G.

The District Court Did Not Find that Knudson Had Breached the Mediated
Settlement Agreement or That He Was a Party to the Mediated Settlement
Agreement.

In granting Greifs' Motion to Enforce the Settlement Agreement against Knudson, the
district court found that there was an agreement between Knudson and Vanderford and that
Knudson had breached that agreement. The court did not find that Knudson had breached the
mediated settlement agreement negotiated between the Greifs and Vanderford.
The Greifs were much more firm in this fact:
We were not a part of Vanderford's settlement with Paul Knudson
but the fact that Vanderford settled with Paul and was able to
include elimination of all of his claims in the settlement with the
Greifs was not just a material consideration for Greifs' settlement
with Vanderford, but the major reason for the settlement. We want
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to enforce the entire settlement package. So, if and when Paul's
claims are dismissed, the settlement can go forward and the Greifs
will perform by selling the properties to Vanderford as agreed.
Parry Aff., Ex. 20.
Thus, there is no support for the Court's decision. Vanderford did not file the motion
against Knudson which agreement the district court found that Knudson had breached. Greif
filed the motion against Knudson alleging that he breached the Mediated Settlement Agreement,
but the Greifs had always maintained that Knudson was not a party to that Agreement.
H.

The District Court Acknowledges: Vanderford and the Greifs Do Not Have
a Binding Settlement Agreement

There was not and is not a Mediated Settlement Agreement. By letter dated October 20,
2009, the Greifs notified Vanderford of the Greifs' modifications of their position on settlement.
The Greifs were now willing to eliminate from the terms of the settlement the requirement that
Paul's claims be extinguished.

Paul Knudson's refusal to acknowledge this settlement
complicated matters. However, his claims have been dismissed,
and we all agree that his appeal was frivolous. Greifs do not think
Paul has any chance of prevailing on appeal, and they are willing
to complete the settlement with Vanderford without requiring any
kind of indemuity by Vanderford as to Paul's putative claims, so
long as in response to Paul's appeal, Vanderford defends its right
to enter into the settlement agreement as it has done in the District
Court in response to Paul's motion.
Troupis Sec. Aff., Ex. 2.
Vanderford responded that it agreed with the representations of the e-mail as it related to
Knudson's claims, but there were issues - i.e., differing understanding on the terms ofthe socalled "piece meal transaction." Also, Vanderford explained it was uncomfortable with going
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ahead with the settlement without Knudson's claims ifhe were to appeal the dismissal of his
claims. R. pp. 170-80.
Two days later, on October 22,2009, Knudson filed his Notice of Appeal with the TIrird
Judicial District Court for Payette, County. [d. Although this Appeal is from the rulings against
the entry of final judgment against Knudson in favor of the Greifs, Knudson listed numerous
issues on appeal which possibly relate to Vanderford even though Vanderford's final judgment
against Knudson has not been appealed and the time for appeal has long since run. These issues
on appeal certainly could affect or attempted to affect Vanderford if they were properly before
the Supreme Court. As a result, Vanderford's position was that it wanted to enter into the
settlement, but needed time to continue its execution on Paul's assets and claims so that
Vanderford would have the liquidity to meet the immediate financial obligations of the
settlement.

On January 8, 2009, the Greifs' filed "Defendants Richard 1. Greif and Jody L. Greifs'
Motion to Enforce the Settlement Agreement and Dismiss Paul Knudson's Claims Under
Rule 12(b)(6). Knudsen Motion to Augment #2, Ex. 8. The Greifs claimed that Vanderford had
failed to make the required $250,000 payment. Vanderford had not failed to make the required
$250,000 payment. None was yet required. AI! ofthe alleged breaches of the mediated terms
depended on there first being a "settlement agreement." Then performance depended on the
"signing of the settlement agreement." The Greifs have never agreed to the terms of the
proposed settlement and therefore never signed a settlement agreement. Hence, no performance
was required by Vanderford until that agreement could be signed.
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On December 1, 2009, having reviewed the briefs and having heard argnments of
connsel, the district court recognized that there was not a binding agreement between Vanderford
and the Greifs and entered a Mediation Order compelling the parties to mediate stating:
This matter came on for hearing on December 1,2009, npon
defendant Greifs' motion to dismiss the plaintiffs' claims. It
became apparent at the hearing that the parties needed the
assistance of a mediator to address their differences regarding the
exact terms of their settlement agreement.
The court hereby appoints Linda Copple Trout, Senior Judge, to
serve as mediator in this matter. The parties who are fully
authorized to resolve the dispute shall attend.
Vanderford's Motion to Augment the Record, Ex. 2.

I.

Mediation Failed: There Was No Agreement on Terms.

After trying for most of the day it was apparent that Vanderford and the Greifs were far
apart. They were not able to agree to the terms that they had agreed to a year before and further
could not agree to terms upon which a settlement was possible. In conclusion therefore, after a
year of trying it was apparent that there was no settlement. Mediation Report was filed by the
mediator, Justice Trout, in the Third Judicial District Court on March 15,2010. Vanderford's
Motion to Augment the Record, Ex. 1.

IV.

CONCLUSION

At the end of the mediation in October 2008, Vanderford and the Greifs believed that
they had a universal settlement. The draft mediated settlement agreement that Vanderford and
the Greifs had negotiated was accepted by Knudson, who had previously agreed to assign all of
his claims against the Greifs to the Greifs directly or to Vanderford, and Vanderford would then
dismiss the claims.
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However, as the ensuing discussions between Vanderford and the Greifs revealed, there
were material terms to which the Greifs and Vanderford disagreed. After attempting for a year
to resolve the disputed terms, the district court, the Greifs and Vanderford all agreed that there
was not a meeting of the minds on the material terms to the settlement agreement.
Further mediation before Justice Trout in February of2010, could not resolve these
disputes between Vanderford and the Greifs. Vanderford and the Greifs each having their
separate interpretation of what was agreed to firmly believed that a settlement had been reached,
but when the draft settlement documents were prepared it became apparent that each parties'
understanding was completely inconsistent with the other's. The parties are now left to resolve
their dispute at trial.
DATED this ~~ay of March, 2010.

DORSEY & WHITNEY LLP
Douglas J. Parry
Jennie B. Garner
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erell, Of the Firm
M. Howell, Of the Firm
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 31.riday of March, 2010, a true and correct copy of
the foregoing document was served by first-class mail, postage prepaid, and addressed to; by fax
transmission to; by overnight delivery to; or by personally delivering to or leaving with a person
in charge of the office as indicated below:

R. Brad Masingill
27 W. Commercial Street
P. O. Box 467
Weiser, ID 83672

[]
[]
[]
[]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery

Christ T. Troupis
Troupis & Summer Law Office
385 Locust Grove Road
P. O. Box 1367
Meridian, ID 83680

[]
[]
[]
[]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery

Paul Knudson
1149 NW 22nd Street
Fruitland, ID 83619

[]
[]
[]
[]

U.S. Mail
FAX
Overnight Delivery
Hand Delivery

Jeffrey A. Thompson
Soo Y. Kang
Elam & Burke, P.A.
251 E. Front Street, Ste. 300
P. O. Box 1539
Boise, ID 83701

[] U.S. Mail
[1 FAX
[] Overnight Delivery
[1 Hand Delivery
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